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HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT /CASE 

DISTRICT :SONITPUR 

IN THE COURT OF CIVIL JUDGE, SONITPUR : : AT TEZPUR 

Present: Dr C.Khanikar, AJS 

  31st day of May, 2022 

Title Suit No. 5 of 2018 

Smt. Kiran Baruah @ Kiran Baruah Baishya  

W/O Late Ishan Baruah 

Residing at FC Road, Uzan Bazar, House No.589 

Near Latashil Field 

PO- Uzanbazar, Guwahati, Assam 

 

Through her attorney and son-in-law 

Sri Swapnil Bharali 

S/o – Sri Chittananda Bharali 

Resident of Flat 502 

Meghamallar NRJT II, 

Kharguli Road, Kharguli,  

Guwahati - 781004     -- Plaintiff      

-Vs.- 

         Smt. Luna Kalita 

W/O Sri Pramod Kalita 

Resident of Baroholia,  

Mouza- Mahabhairab 

Dist – Sonitpur, Assam   ----- Defendant 

 

          On 19-05-2022 this suit/case coming on for final hearing in 

the present of:     

Mr. S. K. Singh,   Advocate for Plaintiff 

Mr. Chinmoy Baruah           Advocate for Defendant 

and having stood for consideration to this day the court delivered the 

following Judgment: 
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Title Suit No. 5 of 2018 

J U D G M E N T 

 

1. This is a suit foreviction of the defendant from 

the suit premises and for recovery of arrear rent. 

 

2. Brief fact of the plaintiff’s case as projected in 

the plaint is thatthe plaintiff is the owner of the Assam 

type building having Municipal Holding No. 1153/1 

named as Bhavi Bhawan situated at 1, Padmapati Road, 

Baroholia, Tezpur in the plot of land measuring 2 kathas 

covered by Dag No. 1468 of KP Patta No. 766 of Sahar: 

Tezpur, Mouza: Mahabhairab, Revenue Circle: Tezpur 

Sadar, District: Sonitpur, Assam. The defendant is a 

tenant in the aforesaid building of the plaintiff. Till April, 

2013 the defendant used to deposit the rent in the 

savings bank A/c No. 10104859619 of the plaintiff, 

though not regularly. But thereafter the defendant 

stopped to pay the rent for which the plaintiff sent a 

letter dtd. 22-10-2017 to the defendant through 

registered post asking to deposit the rent regularly and 

to provide the details of rents deposited in the past for 

verification by the plaintiff. But the defendant has not 

respond to that letter nor did she make any payment. 

Prior to filing of this suit, in the year 2013, the present 

defendant filed a suit against the present plaintiff praying 

for permanent injunction against her eviction by the 

present plaintiff, by stating that she is a tenant of the 

present plaintiff. In that suit, the present plaintiff filed 
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counter claim on the issue that the present defendant is 

a sub tenant. The suit of the defendant was dismissed 

for default and the counter claim was dismissed as sub 

tenancy was not proved. As such, the plaintiff was found 

disentitled to recover the possession of the suit premises 

from the present defendant, she being a tenant. Now, as 

the defendant is a defaulter in payment of rent and for 

bonafide use of the plaintiff, having no other alternative, 

the plaintiff filed this suit for eviction of the defendant 

from the suit premises and for recovery of arrear rent.  

 Hence, the present suit is. 

 

3. Following the summons the defendant has 

appeared and contested the suit by filing written 

statement.  

 

4. According to the defendants the suit is not 

maintainable,not properly signed and verified, bad for 

waiver, estoppel and acquiescence, liable to be rejected 

U/O.VII r. 11 A, plaintiff has no locus standi to file the 

suit andthere is no cause of action for the suit.   

 

5. According to defendant, the defendant never 

defaulted in the payment of rent since the institution of 

earlier suit TS No.39/2013 and admitted that plaintiff has 

sent letter dated 22-10-2017 by asking the defendant to 

provide details of rent deposited by the defendant. The 

plaintiff sent a message to the defendant that the 

plaintiff has recognized the occupation of the defendant 
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in the suit premises and asked the defendant to deposit 

Rs.2 Lakhs only and accordingly, the defendant 

deposited the said amount. But the plaintiff after 

receiving the same did not issue any receipt and assured 

the defendant that these payment will be adjusted 

towards the payment of rent upto April, 2018 and asked 

the defendant to deposit rent in bank account of the 

plaintiff from May, 2018 @ 12,000/- per month. There is 

no fixed mode of payment of monthly rent. The 

electricity bill has been regularly paid by the defendant 

directly to APDCL. Defendant also incurred the cost of 

repairing of the tenanted premises and the same was 

adjusted against the rent. In the suit premises, the 

defendant is running a hostel “Tejasmita Boys Paying 

Guest” where 16 numbers of students are staying. The 

defendant averred that if the defendant is evicted, then 

great hardship will cause to those students along with 

the defendant. 

6. The defendants have categorically denied all the 

allegations made against them by the plaintiffs. 

 

7. Upon the pleadings of both the parties the 

following issues have been framed:- 

1) Whether there is any cause of action for the suit? 

2) Is the plaint liable to be rejected u/O VII r.11 A of 

CPC? 

3) Whether the defendant is a defaulter in payment 

of rent to plaintiff? 
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 4) Whether the defendant paid Rs.2,00,000/- 

(Rupees Two Lakhs) to plaintiff towards rental? 

 5) Whether the plaintiff entitled to 50% 

enhancement of rent? 

6) Whether the plaintiff is entitled to the decree, as 

prayed? 

7) To what other relief (s) the parties are entitled to? 

 

8. At the trial the plaintiffhasadduced 

threeevidences and also placed reliance on some 

documents in support of their case which are marked as 

Exhibits. The defendants have also adduced one witness.  

 

9. At the end of the trial both sides have adduced 

oralarguments in support of their case. 

 

10. Heard the learned lawyer. I carefully scanned 

the entire evidence as well as documents on records in 

order to arrive at a just decision in the suit.  

 

DISCUSSIONS, DECISSIONS AND REASONS FOR 

DECISION:  

Issue Nos. (3) and (4):  

3)Whether the defendant is a defaulter in payment of 

rent to plaintiff ? 

 4) Whether the defendant paid Rs.2,00,000/- 

(Rupees Two Lakhs) to plaintiff towards rental ? 
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11.      For convenience of discussion and to avoid 

unnecessary repetition, these two issues are taken 

together for discussion.  

12.            In the plaint, it is stated that, the plaintiff is the 

owner of the suit premises and defendant is her tenant. 

That fact is admitted by the defendant in her WS also. 

According to plaint, till April, 2013 the defendant deposited 

the monthly rent in plaintiff’s saving bank account 

No.10104859619, though not regularly. But thereafter, the 

defendant stopped to pay rent for which the plaintiff sent 

the letter dated 22-10-2017 to the defendant by asking to 

deposit the rents regularly and to provide the details of 

rent deposited in the past. But the defendant neither 

respond nor made any payment. In support of that plea, 

the plaintiff has adduced her own evidence as PW-2, the 

evidence of her attorney Sri Swapnil Bharali and the 

evidence of PW-3, Deputy Manager, SBI, Main Branch, who 

is an official witness. PW-1 has reiterated the facts stated 

in the plaint. He has exhibited the bank statements of the 

account of the saving bank A/C of the plaintiff bearing No. 

10104859619. She has also exhibited the letter dated 22-

10-2017 sent by the plaintiff to the defendant asking the 

monthly rent and the details of past deposits. During cross-

examination, some suggestions were given to PW-1 such 

as, that the defendant had paid Rs.2 Lakhs to the plaintiff 

and the plaintiff assured the defendant that the said 

money will be adjusted towards the rent till April,2018, the 
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defendant has been paying rent @ Rs.12,000/- per month 

in the bank A/C of the plaintiff since May, 2018, the 

defendant is never a defaulter. But PW-1 has denied those 

suggestions. During cross-examination, PW-2 has stated 

that she has filed the statements of her bank account till 

September, 2017. Thus, if the defendant made any 

payment after May, 2018 that could be ascertained only 

from the latest bank statement of her account.The plaintiff 

as PW-2 has also deposed that the defendant is a 

defaulter. In spite of sending a letter by asking the 

monthly rent, the defendant has not paid the rent. She has 

exhibited the said letter as Ext.6. During cross-

examination, PW-2 has stated that she has filed the 

statements of her bank account till September, 2017. Thus, 

if the defendant made any payment after May, 2018 that 

could be ascertained only from the latest bank statement 

of her account. She was suggested that she has accepted 

Rs.2 Lakhs from the defendant and promised to adjust that 

money against the rent of the said premises till April, 2018 

and since May, 2018 the defendant has been depositing 

rent @ Rs.12,000/- per month at her bank account. These 

suggestions were denied by PW-2. PW-3 is the bank official 

Sri Dhiraj Roy, Deputy Manager, SBI Main Branch. He 

produced the account statement of plaintiff’s saving bank 

A/C No. 10104859619 for the period from 01-04-2013 till 

08-11-2019 and exhibited the same as Ext.9.  

13. On the other hand, the defendant as DW-1 in her 

affidavital evidence has stated that she used to deposit the 

monthly rent in the bank A/C of the plaintiff. Again, in para 
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No.5 of her affidavital evidence she stated that by letter 

dated 22-10-2017, the plaintiff has recognised her 

occupation in the suit premises and asked her to deposit 

Rs.3 Lakhs. Accordingly, the defendant deposited the said 

amount to the plaintiff and the plaintiff assured her that 

the said Rs.3 Lakhs will be adjusted towards the payment 

of monthly rent till July, 2018 and asked her to deposit the 

monthly rent in the bank account from August, 2018. 

During her cross-examination, DW-1 has stated that she 

used to pay monthly rent by depositing the same in the 

bank account of the plaintiff. But she has not deposited / 

filed any deposit slip in this suit.  

14. These are the evidences adduced by both sides. 

From these evidences, it is seen that plaintiff is the owner 

of the suit premises and defendant is her tenant. From 

Ext.5 as well as Ext.9, which are bank statements of the 

plaintiff’s saving bank account No. 10104859619 from 12-

04-2013 to 15-09-2017 and 12-04-13 to 01-11-2019, 

respectively, only one entry is found where Rs.12,000/- 

was credited in the said account of the plaintiff on 14-05-

2018 which was deposited under the details CASHDEP 

(CDM), CDM 040106 CASH POINTM. Apart from that, no 

other entry was found showing credit of Rs.11,000/- or 

Rs.12,000/- in the saving bank account of the plaintiff 

bearing No. 10104859619. Nothing is found regarding the 

credit of Rs.2 Lakhs/Rs.3 Lakhs also. Thus, from the oral as 

well as documentary evidences adduced by the plaintiff 

side, it appears that the defendant has not deposited 

monthly rent or Rs.2 Lakhs at the bank account of the 
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plaintiff. The oral evidence of plaintiff has also proved that 

the defendant has not paid the monthly rent or Rs.2 Lakhs 

or Rs.3 Lakhs in cash. Though the defendant has taken the 

plea that the defendant paid the monthly rent to the 

plaintiff since May/2018 @ Rs.12,000/- per month in the 

bank account of the plaintiff, it is not appeared so from the 

bank statements of the plaintiff’s bank account. Defendant 

in her WS has stated about payment of Rs.2 Lakhs 

whereas in her evidence she has stated about payment of 

Rs.3 Lakhs in her evidence, but has not adduced any proof 

in support of that payment. Defendant’s own statement is 

contradictory in her WS and affidavital evidence. In the 

WS, she stated about Rs.2 Lakhs and in affidavital 

evidence she has stated about Rs.3 Lakhs. Apart from that, 

the defendant in para No.14 of the WS and in para No.5 of 

her affidavital evidence, has admitted that she has received 

the letter dated 22-10-2017 and accordingly given Rs.2 

Lakhs / Rs.3 Lakhs to the plaintiff. Thus, she has indirectly 

accepted that in the earlier time she has not paid the rents 

regularly for which she has given the said amount at a 

time. Thus, it also shows that the defendant is a defaulter. 

And it is a settled principle that once a defaulter is always 

a defaulter. In para No.2 of her affidavital evidence, the 

defendant has clearly said that she used to deposit the 

monthly rent in the bank account of the plaintiff and hence 

she is not liable to be evicted from the suit premises. But 

she has not adduced any proof and also could not rebut 

the evidence adduced by the plaintiff through the 

statements of the plaintiff’s bank account. These are the 
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evidences found available in regard to the payment of 

rent/money by the defendant to the plaintiff. From these 

evidences, it appears that defendant is a defaulter in 

payment of rent and defendant has not paid Rs.2 Lakhs to 

the plaintiff towards the rental.  

 Hence, Issue No.(3) is decided affirmative and 

Issue No.(4) is negative. 

Issue Nos. (1) and (2):  

1) Whether there is any cause of action for the suit? 

2) Is the plaint liable to be rejected u/O VII r.11 A 

of CPC? 

15.       The defendant has taken the plea that there is 

no cause of action for the suit. However, the defendant 

side could not substantiate this plea. On the other hand, 

the plaintiff by adducing the oral evidences of PW-1 and 

PW-2 as well as Ext.5, Ext.6 and Ext.9, has clearly proved 

that the defendant is a defaulter in payment of rent. This is 

a good cause of action for instituting the Title Suit for 

eviction and realization of arrear rent.  

16.      The defendant has also taken the plea that the 

plaint is liable to be rejected u/O VII r.11 A of CPC. 

Nothing to that effect is found in the C/R. As the defendant 

side has raised the plea, it is the burden of the defendant 

to prove that plea. Due to non-discharge of burden and 

non-availability of any such evidence/material in the 

record, I hold that the plea of defendant that the plaint is 

liable to be rejected u/O VII r.11 A of CPC is not proved.   
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              Hence, Issue No. (1) is decided affirmative 

and Issue No. (2)is decided negative.        

Issue No. (5):   

17.       According to Section 3(2) of Assam Urban 

Areas Rent Control Act :  

 “Section 3(1) ... 

      (2) If at any time after five years from the date 
on which the house is in continuous occupation of a 
tenant, the market price of the land and estimated cost 
of construction of the house increases by more than 
twenty-five per cent on the basis of the value of land 
and cost of construction of the house on date of 
preceding fixation of fair rent, then the landlord shall be 
entitled to have monthly rent increased by an amount 
not exceeding one-twelfth of the seven and half 
percent of the increase in the market price of land and 
cost of construction, on the date of preceding fixation 
of fair rent from the date as may be prescribed subject 
to maximum of fifty per cent of the preceding standard 

rent : 

  Provided that subsequently, after lapse of every 
five years of the revision of fair rent, if the market price 
of land and the estimated cost of construction of house 
increases by more than twenty – five per cent on the 
basis of market value of land and the estimated cost of 
construction of house on the date of preceding revision 
of fair rent, then the landlord shall be entitled to have 
monthly rent increased by an amount not exceeding 
one-twelfth of the seven and half percent of the 
additional increase in the market value of land and the 
estimated cost of construction of house on the date of 
preceding revision of fair rent, from the date as may be 
prescribed subject to a maximum of fifty per cent of the 

revised fair rent.” 

18.          But in the present suit, the plaintiff neither has 

taken any plea in the plaint that the market price of the 

land has increased or the estimated cost of construction of 

the suit land has increased by more than 25% or like 

amount, nor adduced any evidence to that effect. Hence 
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due to absence of any specific plea and proof, I am of the 

opinion that the plaintiff is not entitled to 50% 

enhancement of rent, as prayed for.  

 Hence issue No. (5) is decided negative.   

Issue Nos. (6) and (7):  

19.       For convenience of discussion and to avoid 

unnecessary repetition, these two issues are taken 

together for discussion. 

20.       The plaintiff has prayed for recovery of 

possession of the suit premises, recovery of arrear rent, 

recovery of mesne profit, fixation of rent along with cost of 

the suit and other reliefs. From the discussion of issue No.1 

it is seen that there is cause of action for the suit and from 

the discussion of Issue Nos. 3 and 4, it is found that the 

defendant is a defaulter in payment of rent.  

21.      The plaintiff has averred that the suit premise 

is required for bona-fide use of plaintiff. It is stated in the 

affidavital evidences of PW-1 and PW-2 that the plaintiff 

wants to spend her last days of life at Tezpur in the 

company of her elder sister MS Giribala Bhuyan who is a 

widow and resides alone at Tezpur in the same compound. 

During cross-examination also, they have stated the same. 

The defendant side could not rebut the said evidences 

though suggested that those are not true. As such, it is 

seen that the suit premises is required for bonafide use of 

the plaintiff.  
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22.       Considering the fact that defendant is a 

defaulter in payment of rent and the suit premises is 

required for bonafide use of the plaintiff, I am of the 

opinion that the plaintiff is entitled to the 

decree/reliefs of recovery of possession of the suit 

premises by evicting the defendant.  

23.       The plaintiff prays for recovery of rent from the 

month of January, 2015 to December, 2017. This suit was 

filed on 25-01-2018. From the materials in the record, it is 

found that the defendant is a defaulter since May, 2013. 

However the limitation prescribed for recovery of arrear 

rent is 3 years. As the suit was filed in January, 2018 

hence the plaintiff is entitled to recovery of the arrear rent 

of last 3 years prior to filing of the suit i.e. from January, 

2015 to December, 2017. As such, I hold that the plaintiff 

is entitled to the decree/relief of recovery of arrear 

rent due from the month of January, 2015 to 

December, 2017 @ Rs.11,000/- per month the rate 

as admitted by the defendant in her cross-examination.  

24.       From the discussion of Issue No.5 it is seen 

that plaintiff is not entitled to 50% enhancement of the 

rent of the suit premises. However, from para No.14 of the 

WS it is seen that the defendant has accepted and agreed 

the monthly rent @ Rs.12,000/- from May, 2018. As such, 

on the basis of admitted position of the defendant, it is 

decreed that the plaintiff is entitled to enhanced rate 

of Rs.12,000/- per month since May, 2018 till the 

recovery of the suit premises.    
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25.       From the plaint, it is found that the defendant 

is running a boys hostel in the suit premises. The plaintiff 

by adducing oral evidence of PW-1 has proved that fact. 

The defendant in her WS also admitted that she is running 

a boys hostel in the suit premises in the name of style 

“Tejasmita Boys Paying Guest” where 16 numbers of 

students of Darrang College are staying. The same is 

reiterated by defendant in her affidavital evidence as DW-

1. In her cross-examination also, she has stated the same 

fact. However, to convert the suit premises as boys hostel, 

the defendant must have to do some improvements such 

as, furnishing the suit premises with beds, tables, almirahs, 

kitchen materials, utensils etc. Therefore, instead of 

passing any order of mesne profit, it is directed 

topay rent @ Rs.12,000/- per month by the 

defendant to the plaintiff since the date of decree 

till the recovery of possession of the suit premises, 

as discussed in para 24. 

    ORDER 

26.     The suit is decreed on contest with cost.  

27.       It is declared that the plaintiff is entitled to 

recovery of possession of the suit premises by 

evicting the defendants with her men, agents, 

boarders, materials etc. therefrom as well as 

recovery of rent due from the month of January, 

2015 to December, 2017 @ Rs.11,000/- per month.  

The plaintiff is also entitled to enhanced rent @ 
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Rs.12,000/- per month from May, 2018 till recovery 

of possession of suit premises. 

28.            Let copies of this Judgment be furnished 

to the parties subject to payment of costs. 

29.  Let prepare the decree. 

 

Given under my hand and seal of this court on the 31st day 

of May, 2022. 

 

 (C.Khanikar) 

Civil Judge, Tezpur, Sonitpur 

 

A P P E N D I X 

Plaintiff’s witnesses: 

PW1:    Sri Swapnil Bharaili 

PW2:    Smt. Kiron Baruah, plaintiff  

PW 3: Sri Dhiraj Roy, Deputy Manager, SBI, Main Branch 

Defendant’s witnesses:  

DW1: Smt. Luna Kalita, defendant  

Exhibits  of the Plaintiff: 

Ext.1  : General Power of Attorney 

Ext.2  : Patta Pass Book  of suit land  

Ext.3 : Jamabandi  

Ext.4 : Records of TS No.39/13 
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Ext.5 : Bank statement of Smt. Kiron Baruah 

Ext.6 : Letter dated 22-10-2017 

Ext.7 : certificate of Postal Department  

Ext.8: Authority letter issued by Branch Manager, 

Silpukhuri Branch.  

Ext.9 : Statement of Account running into 43 pages. 

Ext.10: Certificate issued under the provision of Banker’s 

Book Evidence Act, IT Act read with Evidence 

Act.  

Exhibits of the defendant: 

Nil 

 

 

 (C. Khanikar) 

Civil Judge, Tezpur, Sonitpur, 

 


